
Legally Speaking

Attorney Jeanne Hamburg talks to Rhona Whitty
about the Agency Model.

Jeanne Hamburg

Hi Jeanne, and thanks for agreeing to answer a few questions on this topic. I'd
like to start off by asking you for a brief definition of the agency model in
publishing. What is it?

The agency model is a new distribution model that publishers have adopted to
sell e-books. The traditional, or 'retail model,' of selling e-books has publishers
selling to retailers who then sell to readers at a price that the retailer determines.
With the 'agency model' publishers set the price and retailers take a commission
on the sale to readers.

So the recent disagreements between Amazon and Macmillan, and later with
Penguin, when the retailer withdrew their e-book titles completely, happened
because Amazon wanted to set the price, presumably higher?

Yes, and the settlement was motivated by Amazon's fear that it would lose e-book
sales to Apple's iPad, since to leverage the agency model Macmillan pulled its
books from Amazon. Then, Amazon agreed to the new (agency) model, allowing
Macmillan (and not Amazon) to set the price out of fear of lost sales to Apple.

Why would publishers want a lower price point for their e-books?

The hope of publishers is that it will increase the range of options available to the
consumer for e-books, and therefore the overall volume of sales, by offering e-
books at different price points. For example, in the traditional (print) medium,
hardcover books cost more than paperback and trade paperback costs more than
mass-market paperback. Publishers hope to offer hardcover new releases as e-
books at a much lower price point than hardcover books in print format and
thereby increase the volume of their sales. Additionally, they will price e-book
editions of paperback new releases at a lower price than e-book editions of
hardcover new releases. The hope is that by offering more options to the
consumer publishers will increase book sales at a time in which sales of books



have steadily declined. If sales volume does increase, as the publishers hope, it
will more than make up for the lower prices of the e-books and then everyone
wins.

I was looking to buy an e-book of Going Bovine, and found it ranged in price
from $8.99 to $17.99. Does this mean that the agency model is dead? Or just
sleeping?

It is just going to depend on the particular revenue model that distribution
channel has in place. It will vary from retailer to retailer.

Can major publishers form a 'cartel' to set prices across the market, or would
that be considered 'price-fixing' and illegal? Could writers do the same thing,
negotiating as a union like Writer's Guild of America, etc.?

That would be what's called 'horizontal price-fixing' and illegal under the
antitrust laws. Writers can unionize to negotiate but that's not the same thing as
price-fixing.

If publishers do ultimately get to set the prices of their e-books, can they
(legally, that is) give volume discounts to big retailers? Is that the publishing
equivalent of supermarkets putting mom and pop stores out of business, which
is reprehensible but still legal?

Publishers are free to individually set prices based on volume purchases.
However, consumers still have to find those deals so it doesn't necessarily mean
the little guy loses. This is particularly true because the Web is kind of an
equalizer - little guys can still do relatively inexpensive things to increase search
engine rankings and attract business away from the big players.

Apple's iTunes quickly dominated the downloadable music market. Can they do
the same to e-books with the iPad?

That is Amazon's great fear, but it ain't over till it's over.

What is to stop Amazon and Apple from developing 'publishing' branches,
eliminating the publishers from the picture?

Publishers already have real world relationships with authors and editors who
help develop books, as well as infrastructure in place, which is all quite costly to
develop. Self-publishing sites, like lulu.com, are already out there but I think
most authors, for the time being, will be attracted to the kind of expertise
publishing houses offer.

Is there any legislation pending to deal with this issue? If not, should there be?



No. I'm not sure this isn't something the "free market" should work out. I don't
see a need right now for government intervention. In fact, I think the agency
model is actually responsive to consumer demands for variety in e-book selection
and format.

As always, thank you Jeanne for sharing your legal expertise.
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